PUBL I SH
IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:

Case No. 01-12092
Chapter 7

VIOLA CAROLYN LUCAS,

Debtor.
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MEMORANDUM OPINION ON REMAND

This adversary proceeding is before the Court following remand by the United States
Bankruptcy Appellate Panel for the Tenth Circuit (“BAP’).t The BAP affirmed this Court’s prior
conclusior? that a state court judgment of undue influence against Viola Carolyn Lucas (“Lucas’) and

infavor of Orvey R. Cousatte (“ Cousatte”), as administrator of the estate of Imogene Collier, was not

! Dkt. 40. See also, Cousatte v. Lucas (In re Lucas), 300 B.R. 526 (10th Cir. BAP 2003).
2 Dkt. 26. Memorandum Opinion filed December 5, 2002.
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excepted from her discharge under either 11 U.S.C. § 523(a)(4) or (a)(6).> The BAP remanded for
further consideration, Cousatte’ srequest for theimpositionof aconstructivetrust uponassetsacquired
by Lucaswith the proceeds of Collier’ sestate. Upon receipt of the BAP mandate, this Court afforded
the partiesanopportunity to brief thisremaining issue and both sides have submitted papersinsupport
of their respective positions.* Theremainingissuefor determination hereiswhether this Court should
declare that the property (i.e. a house and a car) acquired by Lucas with assets and proceeds of
Collier' sestate is held by Lucasin constructive trust for Collier' s heirs at law.

In remanding to this Court for further proceedings, the BAP stated:

When the bankruptcy court determined that it did not need to address the issue of

whether a constructive trust had been imposed because the debt was dischargeable,

it appearsto have summarily determined by implication that there was no constructive

trust. Thiswasin error. We observe that the issue of whether state law hasimposed

a prepetition constructive trust is one that would not ordinarily arise in a

nondischargeability proceeding because such a proceeding presumes that there is a

debt that may or may not be discharged. However, once thisissue has been raised, a

bankruptcy court cannot summarily dismiss it on the grounds that the debt is

dischargeable. Accordingly, we remand so that the bankruptcy court may either

resolvetheconstructivetrustissuewith further findings, or, if it determinesthat the

issueis not properly beforeit, dismissit without prejudice.®

A brief summary of the facts and procedural history of the parties’ dispute is as follows.®

Imogene Collier (“Collier”) wasanelderly neighbor of Lucas. 1n 1996, after Collier waswidowed,

3 Unless otherwise noted, all subsequent statutory references are to the Bankruptcy Code,
11 U.S.C. § 101, et seq.

4 Neither party requested a hearing to present any additional evidence to the Court. Thus,
the record before this Court consists of the exhibits admitted into evidence and the testimony
presented at the tria of this adversary on August 27, 2002.

5 300 B.R. at 533-534 (emphasis added).

6 A more complete recitation is found in this Court’ s previous Memorandum Opinion (Dkt.
26) and in the BAP' s published opinion. See 300 B.R. at 528-30.
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Lucas befriended her and, thereafter, undertook to assist her in various matters. This assistance
included consultation with Collier about her financial affairs and estate and culminated in Collier’s
execution of the Imogene Collier Revocable Trust (the “Trust”) on October 10, 1996. Collier and
Lucaswere named co-trustees. Collier also executed awill providing that, at her death, all her assets
would become property of the Trust. Upon Collier’s death, Lucas was to receive al of the residue
of the Trust after payment of taxes and last expenses. Lucas washamed Collier’ s executrix. Collier
transferred all her assets to the Trust and her accounts were maintained jointly with Lucas as co-
trustee. When Collier died in February of 1997, Lucas opened an estate proceeding in the Probate
Division of the District Court of Sedgwick County, Kansas. Cousatte, Collier’s estranged half-
brother and only surviving heir at law, filed defensesto the probate proceeding. He a'so commenced
a separate proceeding for letters of administration and, as administrator, he commenced acivil suit

inSedgwick County District Court challenging the validity of thewill and Trust (the “ Civil Action”).’

The petition that was filed commencing the Civil Action made no demand that a constructive
trust be declared or impressed onthe Collier assets or their proceeds.? The prayer for relief requested
only an accounting and to set aside the transactions between Collier and the Trust. The Civil Action
wastried and, in December of 1997, the state court made oral findings of fact and conclusions of law

which are a part of this Court’s record.® The state court ultimately concluded that while some

" Orvey R. Cousatte, Administrator of the Estate of Imogene Collier v. Viola Carolyn
Lucas, a/k/a Carolyn Lucas, Case No. 97 C 806, Sedgwick County District Court.

8 See Trid Ex. 5.

® SeeTria Ex. A. The statetrial judge’ s oral ruling was journalized in a Journal Entry of
Judgment that concluded no undue influence was exercised upon Collier. See Trial Ex. B.
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suspicious circumstances existed, there was no reason to believe that Collier lacked testamentary
capacity at thetime the will and Trust were executed. The state court determined that the suspicious
circumstances were immaterial, noting that Collier had expressed an intention to leave nothing to
Cousatte. The state court reasoned that even if Collier was not the subject of undue influence,
Cousatte would have received nothing. Nothing in the state court’ sremarks suggests that it gave any
consideration to declaring or imposing a constructive trust.

On thefirst appeal of the Civil Action, the Kansas Court of Appealsreversed and remanded
the Civil Action to the state court with instructions that the trial court consider the “suspicious
circumstances’ and determine whether the burden of proof to defend the questioned transactions
should be shifted to Lucas under Kansas law.’® The Court of Appeals mandate was issued January
21, 2000. Without conducting any further hearing on remand, the state court signed and entered a
journal entry,!* drafted by Cousatte’ s counsel, holding that Lucas failed to rebut a presumption of
undue influence and thereforethewill and Trust were null and void. Thetransfersto the Trust were
setaside, Collier’ sproperty wasset over to Cousatte asadministrator, and titleto Collier’ sreal estate
was quieted in Cousatte. Lucas was ordered to turn over the property, or the proceeds thereof, to

Cousatte. No constructive trust was declared or imposed.*?

10 See Tria Ex. C, Orvey R. Cousatte, Administrator of the Estate of Imogene Collier v.
Viola Carolyn Lucas, a/k/a Carolyn Lucas, No. 80,637 (Kan. App. Jan. 21, 2000) (unpublished).
The Court of Appeals concluded that the tria court erred in finding that suspicious circumstances
were immaterial because as a prospective heir at law, Cousatte had standing to challenge the will.
It remanded the case for application of the undue influence analysis as described in Logan v.
Logan, 23 Kan. App. 2d 920, 937 P.2d 967, rev. denied 262 Kan. 962 (1997).

11 See Trial Ex. D.

12 |_ucas appealed the state court judgment. The Kansas Court of Appeals affirmedin an
unpublished opinion issued March 1, 2002. See Trial Ex. E.
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Unfortunately, in the three year hiatus between the 1997 judgment favorable to Lucas and its
reversal in 2000, Lucas had liquidated the property, distributing the proceeds to herself as sole
beneficiary pursuant to the terms of the Trust. She thenused the proceeds to buy herself acar and a
house. Lucas filed her bankruptcy case on May 7, 2001 when Cousatte attempted to enforce the
judgment, and this adversary proceeding by Cousatte to determine dischargeability of debt followed.

Cousatte first demanded the imposition of a constructive trustinthisadversary proceeding.*
Cousatte asked this Court to impose a constructive trust onthe property L ucasacquired with proceeds
from the Trust assets. There are severa reasons why Cousatte’ s request cannot be granted.

First, Lucas claimed the home and car she bought with estate proceeds as exempt in her
bankruptcy. Cousatte did not object to thisexemption. By operation of law, whatever interest Lucas
may have had in these itemsis no longer in the bankruptcy estate* Even if a constructive trust had
been imposed on those assets, by operation of law, the property is no longer in the estate and this
Court haslost jurisdiction over it.

Second, there is a final and non-appealable state court judgment ending the Civil Action
between Cousatte and Lucas. Thisjudgment, twicereviewed by the Kansasappellate courts, contains
no reference to the declaration or imposition of a constructive trust. By asking the bankruptcy court

to engraft an additional remedy onto the state court judgment inthe Civil Action, Cousatte essentially

13 However, until trial, Cousatte never expresdy referred to a“ constructive trust” as the
relief he was seeking. In his amended complaint, Cousatte alleged that he was entitled “to aLien
on said real estate to the extent that funds previoudly belonging to Imogene Collier, deceased, were
used to purchase said property . . .” See Dkt. 3. Similarly, in the final pretrial conference order,
Cousatte requested that he be given “alien” upon Lucas s homestead and car. See Dkt. 14, p. 9. In
histrial brief, Cousatte again referred to alien on the property in the form of a constructive trust.
See Dkt. 24, p. 10. For purposes of this opinion, the Court will construe Cousatte’' s request for a
lien upon the property as arequest for imposition of a constructive trust on the property.

14 See § 522(b) and (C).



asks this Court to review and modify the state court’ sdecision. The Court concludes that the Rooker -
Feldman doctrine® precludesafederal court fromreviewing matters actually decided by astate court
or providing relief that isinextricable intertwined with the state court decision.’® The constructive
trust remedy sought hereis*inextricably intertwined” withthe state courtjudgment. Accordingly, this
Court iswithout subject matter jurisdiction to impose the constructive trust sought by Cousatte.

The Court has reviewed the authority relied upon by Cousatte and, in particular, retired
Bankruptcy Judge Flannagan's carefully drawn opinion in Clark v. Wetherill (In re Leitner).'” In
Wetherill, the debtor Leitner had embezzled fundsfromWetherill and bought ahouse. Wetherill sued
in state court, seeking in his petition the imposition of a constructive trust on the house. Wetherill
managed to obtain a writ of attachment on the house, but was unable to obtain a judgment before
Leitner filed his bankruptcy case. In the bankruptcy case, Wetherill sought, and was granted relief
fromthe stay to concludethe state court litigation. The state judge entered an order granting Wetheill
judgment and impressing the house with a constructive trust. Whilethis matter was pending in state
court, the bankruptcy trustee sought to avoid the writ of attachment as an avoidable transfer under
several theories. The state court journal entry was filed before the bankruptcy court reached the
trustee’s summary judgment motion on the avoidance clam. Holding that the constructive trust

declarationrelated back to the time of the wrongful transfer, the bankruptcy court denied the trustee’ s

> District of Columbia Court of Appealsv. Feldman, 460 U.S. 462, 482 n. 16, 103 S.Ct.
1303, 75 L.Ed. 2d 206 (1983).

16 See State of Missouri ex rel. Nixon v. Audley (Inre Audley), 275 B.R. 383, 390 (10th
Cir. BAP 2002).

17236 B.R. 420 (Bankr. D. Kan. 1999).
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relief.’® Because the home was subject to a constructive trust which related back to a date before the
date of bankruptcy filing, Leitner had only alega interest in the house. The house never became
property of the estate under 8541(d). Wetherill is plainly distinctfromthe present case because here,
Cousatte never sought nor received acourtorder impressing Lucas' property withaconstructivetrust.
Wetherill is of no help to Cousatte here.

Finally, evenif this Court were inclined to burnish the work of the state court in the Civil
Action, there is an insufficient record upon which to do so. This Court does not have the same
evidentiary record as the state court. The only evidence in the record pertaining to the constructive
trust issue is the state court’s bench ruling, the resulting journa entry, the Kansas Court of Appeals
opinion affirming the final judgment, and the limited testimony of the debtor. Kansascaselaw isclear
that a constructive trust cannot be imposed absent a finding of fraud on the part of the transferee.’®
Whilethe fraud may beactual or constructive, theremust be ashowing of abreach of an equitabl e duty
whichthelaw declaresto befraudulent. This Court hasaready held, and the BAP has affirmed, that
Lucas sactions as detailed by the state court, while giving rise to a presumption of undue influence,
did not amount either to fiduciary fraud as that termis defined under 8 523(a)(4) or to willful and
malicious injury to the property of another under § 523(a)(6).

Kansas law suggests that undue influence is a species of fraud,” yet the definition of undue
influenceincludes “coercion, compulsion and restraint asto destroy the testator’ sfree agency, and by

overcoming his power of resistance, obliges or causes him to adopt the will of another rather than

8 1d. at 425.

19 See Kampschroeder v. Kampschroeder, 20 Kan. App. 2d 361, 364, 887 P.2d 1152
(1995).

% See|nre Estate of Hall, 165 Kan. 465, 470, 195 P.2d 612 (1948).
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exercising hisown.”# Moreover, the influence exerted must directly affect the testamentary or inter
vivos act itself.? Very little in the state court’s decision points to “coercion, compulsion and
restraint.” Instead, the state court merely found that “suspicious circumstances,” which raise a
presumption of undue influence, were present, shifting to Lucasthe burden of provingthat shedid not
coerce or compel Collier, and that Lucas failed to meet that burden.? There may well have been a
sufficient record in the Civil Action to justify the state court’ s imposition of a constructive trust had
it beenrequested there, but the factual record beforethisCourtisfar fromadequate for that purpose.

The Court observesthat adischarge was granted to Lucas on September 24, 2001.% Withthe
BAP s mandate affirming this Court’ s previous holding regarding the dischargeabilty of her debt to
Cousatte, that debt is discharged aswell. Section 362(c) statesthat the stay of an act against property
of the estate continues until it is no longer property of the estate. With the passage of the exemption
objectiondeadline, and the failure of any party ininterest to object to L ucas s exemption of the house
and car, those items have become exempt under 8522(1) and are no longer property of the estate.
Therefore, they are no longer protected by the stay or the discharge injunction. While Cousatte is

permanently enjoined fromtaking any action against Lucasin personam, some state law relief may be

2 Spe Heck v. Archer, 23 Kan. App. 2d 58, 62, 927 P.2d 495 (1996).

2 1d. The Court questions how this element can be satisfied where, in this case, the
evidence and findings reflect that Collier never had any intention of leaving anything to Cousatte.

% Trial Ex. 5. Seealso, Logan v. Logan, 23 Kan. App. 2d 920, 937 P.2d 967, rev. denied
262 Kan. 962 (1997).

2 Thetria transcript of the Civil Action was not placed before this Court at trial of the
adversary proceeding.

% Case No. 01-12092, Dkt. 10.



available in rem.?® This Court leaves it to the parties to determine whether a constructive trust
declaration may still be sought or obtained in state court, either in an original action or in aid of
execution of the judgment entered in the Civil Action.

Inthiscaseand onthese facts, however, Cousatte’ srequest for theimpositionof aconstructive
trust on this property is DENIED for all of the reasons set forth above. A Judgment on Decision will

issue this date.

Dated this 2nd day of March, 2004.

ROBERT E. NUGENT, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS

% This Court expresses no opinion concerning the prospective merits of such an action.
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The undersigned certifies that copies of the Memorandum Opinion On Remand were
deposited inthe United States mail, postage prepaid onthis2nd day of March, 2004, to the following:

Richard V. Foote
727 North Waco
Suite 275

Wichita, KS 67203

Russell W. Davisson
301 N. Market
Wichita, KS 67202

Kid Rathbun
8020 E. Central, Suite 130
Wichita, KS 67206

ViolaCarolyn Lucas
20803 Bellwood Ct.
Wichita, KS 67205

U.S. Trustee

500 Epic Center
301 N. Main
Wichita, KS 67202

Janet Swonger,
Judicial Assistant to the
Honorable Robert E. Nugent
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